GIBSON V SHEFFIELD CITY COUNCIL: The Supreme Court’s chance to clarify the defences available to mass equal pay claims
It seems incredible now, but as recently as 1970, when the Equal Pay Act hit the statute book, it was lawful to have different pay scales for men and for women.  Men and women would routinely stand side by side on the production line, doing the same work, but the men would be paid more.  No wonder perhaps, that the Equal Pay Act 1970 adopted a simple formula to root out that discrimination: if a man and a woman were employed by the same employer, doing work of the same value, then they had a contractual right to be paid the same.  If the employer wanted to pay the woman (or, for that matter, the man) less, it needed to show that it had a ‘genuine material reason that was not the difference of sex’ for doing so.  That phrase has been considered by the House of Lords on countless occasions, but in June 2011 the Supreme Court will get its first opportunity to analyse it in the case of Gibson v Sheffield City Council UKSC 2010/0048.

In particular, what happens if the claimant’s job is one that has stereotypically been regarded as ‘women work’ (say a Home Carer); and as a group they are paid less than the comparators who do work (say gardening) which has stereotypically been done by men?  On the face of it, the employer’s defence can succeed if, but only if, it can show that the difference in pay was nothing to do with the gender stereotyping, but for some other reason.  Suppose, for example, that the comparator group was paid more because they had been ‘TUPE’ transferred in on a higher rate of pay.  Then the employer could prove that it had a genuine material reason for paying them more which was nothing to do with gender.  Or suppose, as in Gibson, that the difference in pay was genuinely due to the fact that the comparators were doing measurable repetitive work, which could and did benefit from the employer’s policy of rewarding increased productivity with a bonus payment, whereas the Claimants were not.  Again, unless the use of bonus schemes was, itself, an indirectly discriminatory pay practice, the employer would be able to show that the difference in pay was nothing to do with gender.  That, certainly, was the view of the Court of Appeal, when they considered the question in Armstrong v Newcastle upon Tyne HNS Hospital Trust [2005] EWCA Civ 1608.

The problem is that the ECJ has stated in terms in Enderby v Frenchay Health Authority [1993] IRLR 591 that ‘where significant statistics disclose an appreciable difference in pay between two jobs of equal value, one of which is carried out almost exclusively by women and the other predominantly by men, Article 119 of the Treaty requires the employer to show that that difference is based on objectively justified factors unrelated to any discrimination on grounds of sex.’  Never mind that the House of Lords subsequently held in Rutherford v SoS Trade and Industry [2006] UKHL 19, that ‘statistics are never more than a tool’.  Never mind that in Strathclyde v Wallace [1998] IRLR 148 the House of Lords held that the Equal Pay Act 1970 is concerned only with discrimination, such that if an employer can prove that a difference in pay is nothing to do with gender, it does not have to ‘justify’ anything.  It is difficult to read Enderby as saying anything other than that statistics, on their own, are enough to establish prima facie discrimination, even where the employer can prove that the reason for the difference in pay is nothing to do with gender.   

In Gibson, the Court of Appeal attempted to square that circle by adopting the approach it first advocated in Middlesbrough Borough Council v Surtees [2009] ICR 133, namely that although in principle an employer could seek to disprove prima facie discrimination even in the face of disparate adverse gender statistics, where those statistic were stark, that would be impossible in practice.  With respect, that approach doesn’t sit comfortably with the Court of Appeal’s earlier judgment in Bailey v Home Office [2005] EWCA Civ 327, that Enderby type group discrimination does not require any stronger statistically evidence than would normally be required to prove that a ‘policy criteria or practice’ was indirectly discriminatory.  It doesn’t seem to be terribly logical either: if the comparator group is paid more because it benefits from some genuinely non-discriminatory advantage which the Claimant group does not, why should it matter what the gender make up of the particular Claimant and comparator groups is?

But a more careful reading of Enderby shows that it advocates a flexible rather than a ridged approach to identifying discrimination: discrimination must be eliminated, even when it is lurking out of sight, and no discriminatory pay practice can be detected.  The real question is whether there is a causative link between a Claimant’s gender and the fact she is paid less than her comparator.  The message from Enderby is surely not that prima facie discrimination must be found even where its absence has been made out to the satisfaction of a tribunal.  Rather it is that where the reason for the difference in treatment is membership of a stereotypically female employment group, then the causative link between gender and the difference in treatment will inevitably be made out.  

Looked at in that light, Enderby is neither surprising nor controversial; and sits logical and sensibly beside domestic jurisprudence.  If the Supreme Court agrees, an employer will be able to escape from any claim based on an Enderby type group differential by showing that the reason for the difference in pay is not the membership of the group itself, but for some other reason.  Of course, that reason may itself be an indirectly discriminatory pay practice, but assuming the pay practice is applicable across the employer as a whole, the gender make up of the Claimant and comparator groups themselves will not assist in answering that question one way or the other.
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