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The court’s general power to make case management orders subject to conditions – CPR 3.1(3)
By Andrew Crouch
On the 21st December 2010 the Court of Appeal (LJJs Sedley, Moore-Bick and Elias) handed down judgement in the case of Huscroft v. P & O Ferries Limited [2010] EWCA Civ 1483, which concerned how and in what circumstances it was appropriate for a court to exercise its general powers of management to make an order subject to conditions pursuant to CPR 3.1(3).

The full judgement of the Court of Appeal can be found at:

http://www.bailii.org/ew/cases/EWCA/Civ/2010/1483.html 
Alternatively, a note or summary of the judgement can be found at: 
http://www.lawreports.co.uk/WLRD/2010/CACiv/Huscroft_vP&O.htm 
(Please let us know if either of these links is broken)

Andrew Crouch, led by Simon Myerson QC, appeared on behalf of the Appellant (instructed by Robert Clarke of L A Steel Solicitors)

Background
1. In proceedings by which Mr Huscroft sought damages for an injury sustained in the course of his employment with P & O Ferries Limited, the Defendants applied for an order under CPR Parts 3.1(3) and (5) that the Claimant ‘pay the sum of £20,000 into court as security for costs with conditions’ on the grounds that:
i. the claim did not have a reasonable prospects of success;

ii. the Claimant had failed to comply with orders of the court; and
iii. the Claimant did not have the financial resources to meet a judgement for costs in favour of the Defendants.

2. The District Judge hearing the Defendants’ Application held that, since the Claimant had not failed to comply with any rule, practice direction or pre-action protocol, he could not act under r. 3.1(5).  However, he did exercise his powers under r. 3.1(3), requiring the Claimant to pay £5,000 into court.  The relevant parts of the order that was made read as follows:
“1.  The claimant do pay the sum of £5,000 into the Court Funds Office as security for costs by 4pm on 17th April 2009;

  2.  Should the claimant fail to pay the sum of £5,000 into the Court Funds Office by 17th April 2009, then the claimant’s case shall be struck out forthwith.”

3. The Claimant’s initial appeal against the decision of the District Judge was refused.  However, somewhat unusually in the context of an appeal against a case management decision the Claimant was given leave to peruse a second appeal.
Judgement of the Court of Appeal
4. In a judgement delivered by Lord Justice Moore-Bick (with which Lord Justices Sedley and Elias agreed) the Court described the effect of the District Judge’s order as having enabled the Defendants to obtain on the back of an order for case management directions an order for security for costs against the Claimant which it could not have obtained under CPR Part 25 and which was unrelated to the orders being made in his favour.  The order was described as having been inappropriate and the appeal was allowed.
Comment
5. It appears that this case is the first occasion on which the Court of Appeal have had the opportunity to consider power afforded courts by r. 3.1(3) (as distinct from the powers provided by r. 3.1(5) and / or by CPR Part 24 and / or 25).  Accordingly, the question arises as to what guidance the judgement in Huscroft provides as to when and in what circumstances the power contained in r. 3.1(3) ought to be exercised.
6. The first point to make is that the Court noted that r. 3.1(3) is deliberately drafted in quite general terms and therefore concluded that it should be reluctant to lay down any hard and fast rules about the circumstances or manner in which the power can be exercised, given the infinite variety of circumstances that come before the courts.  However, it does emerge from the judgement that the Court considered that the power provided by r. 3.1(3):
(a) enables a condition to be imposed (including a condition to pay money into court) as an adjunct to an order;

(b) should only be exercised once the court has identified the purpose of imposing the condition and satisfied itself that the condition represents a proportionate and effective means of achieving that purpose having regard to the order to which it is to be attached;

(c) is intended to enable a court to exercise a degree of control over the future conduct of the litigation in question;

(d) is intended to enable a court to grant relief to a party on terms;

(e) did not give a court a general power to impose conditions whenever it happened to be making an order.
7. Furthermore, when a court is considering making an under r. 3.1(3) of 3.1(5) which is, or amounts to, an order for security for costs, or when it considers doing so of its own motion, it should bear in mind the principles underlying r. 25.12 and r. 25.13, i.e. the principle that a personal claimant who is resident within the jurisdiction or in one of the other member states of the EU cannot be required to provide security for costs just because he or she is impecunious.
Conclusion
8. Despite the reluctance of the Court of Appeal to lay down any hard and fast rules as to the circumstances in which the power afforded courts by r. 3.1(3) should be exercised, the judgement in Huscroft is a useful guide as to the form any such order should take and a number of considerations that ought to be bourn in mind before any such order is made.
